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ADDRESSING ENERGY INSECURITY UPSTREAM:
ELECTRIC UTILITY RATEMAKING AND RATE
DESIGN AS LEVERS FOR CHANGE

Emma Shumway, Diana Herndndez, Qéndresa Krasniqi, Vivek Shastry, Abigail
Austin, and Michael B. Gerrard”

Synopsis: Millions of Americans are impacted by energy insecurity each
year, in part due to unaffordable and inequitable electricity rates. The electric
ratemaking process presents opportunities to confront issues of affordability and
equity or to instead entrench traditional approaches. State legislatures, public util-
ity commissions (PUCs), and advocates all play vital roles in making the former a
reality. Historically, ratemaking has been criticized as an insular and highly tech-
nical process that caters to utilities rather than customers. But states like California
and New York are making strides by broadening PUC legal authority to include
explicit consideration of equity issues, adjusting incentives and values within the
rate formula, implementing novel rate designs alongside other low-income cus-
tomer protections, and instituting measures to make ratemaking a more procedur-
ally just process. Other states should replicate these efforts, and those that have
started making progress must continue, as energy insecurity persists.
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I.  INTRODUCTION

The inability to adequately meet basic household energy needs, known as
energy insecurity, is an increasingly prevalent problem in the United States.! En-
ergy insecurity has economic, physical, and behavioral dimensions, but this article
will focus on affordability of energy bills. With rising electricity prices, lower
income households must dedicate a higher proportion of monthly income to elec-
tricity bills, contributing to cost of living disparity in America. Burdened by en-
ergy costs, households may be forced to choose between basic life necessities (the
“heat or eat” dilemma)? or turn to dangerous electricity cost-saving measures— en-
ergy insecurity is thus a significant public health and social issue.

To date, the emphasis on understanding energy affordability gaps that fuel
energy insecurity has been largely at the household level with a particular focus
on income and energy consumption patterns. This article seeks to instead interro-
gate the structural drivers of unaffordable energy bills by examining electric utility
rate design and the ratemaking process from an equity perspective. It examines
substantive rate designs, as well as the procedural justice, or lack thereof, through-
out the ratemaking process.® For the purposes of this article, energy equity is de-
fined as a process toward the fair distribution of the benefits and burdens of energy
production and consumption. Following the principles of environmental justice,
energy equity aims to ensure that all communities, particularly disinvested, over-
burdened, and low-income groups, have fair access to affordable, reliable, and

1. See Diana Hernandez, Understanding ‘energy insecurity’ and why it matters to health, SOC. SCI. & MED.
(Aug. 21, 2016), https://www.sciencedirect.com/science/article/pii/S0277953616304658?via%3Dihub/.

2. Diana Hernandez, Energy insecurity and health: America’s hidden hardship, HEALTH AFFS.: HEALTH
PoL’y BRIEF (June 29, 2023), https://www.healthaffairs.org/do/10.1377/hpb20230518.472953/; Robert Fleish-
man et al., Energy Insecurity - What Is It, and Why Does It Matter?, 45 ENERGY L. J. 67, 69 (2024).

3. The scope of this article does not reach all contributing factors to energy insecurity, such as inflation
and rising fuel prices, as well as other aspects of ratemaking that impact bill prices, such as energy and capacity
markets.
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clean energy. This includes addressing disparities in how energy systems impact
different populations in terms of cost, accessibility, and environmental burdens.
Following these principles, equitable utility rates consider the varying abilities of
different customer segments to pay, as well as their differing energy needs and
consumption patterns. They prevent undue financial strain that could lead to
chronic or acute energy insecurity, unhealthy coping mechanisms, or shut-offs
which result in complete loss of access to power due to non-payment.* With the
aid of ten expert interviews,® this article identifies numerous levers for equity in-
tervention. To aid in conceptualization of these levers, it showcases efforts by
public utility commissions (PUCs) in California and New York as present-day at-
tempts to integrate equity considerations into the ratemaking process. The objec-
tive of this article is to stimulate discourse surrounding the regulatory and political
barriers to equitable rates nationwide and provide potential paths of action for reg-
ulators and advocates.

Il. UTILITY LAW LANDSCAPE

At the federal level, the Federal Energy Regulatory Commission (FERC) reg-
ulates the wholesale sale of electricity and transmission in interstate commerce
pursuant to the Federal Power Act (FPA), which encompasses sale for resale by
generators, conventional integrated public utilities, and power marketers, but not
governmentally-owned utilities.® The FPA leaves the power to regulate the retail
sale of electricity to state PUCs.” A retail sale is the final sale of electricity to
consumers and thus is the focus of this article. As is the case at the federal level,
municipal and cooperative utilities are often exempt from comprehensive PUC
regulation,® so investor-owned utilities will also be the focus of this discussion.
The regulatory authority of state PUCs is derived from state legislation or state
constitutions,® and thus the precise scope of PUC duties and legal constraints var-
ies by state. Procedurally, PUCs make regulatory decisions within their applicable
statutory authority on a utility-specific case-by-case basis (rate cases) and through
integrated resource planning and development and administration of programs

4. See generally Sonal Jessel et al., Energy, Poverty, and Health in Climate Change: A Comprehensive
Review of an Emerging Literature, FRONTIERS PUB. HEALTH, Dec. 12, 2019; Diana Hernandez & Jennifer Laird,
Surviving a Shut-Off: U.S. Households at Greatest Risk of Utility Disconnections and How They Cope, 66 AM.
BEHAV. SCIENTIST 856 (2022).

5. Interviewees included PUC and Department of Public Service staff, a former Administrative Law
Judge, public advocate office staff, and energy attorneys at various nonprofit organizations. These interviews
were conducted in accordance with procedures approved by the Columbia University Institutional Review Board
and will therefore remain anonymous [hereinafter Expert interviews].

6. 16 U.S.C. § 824(b)(1) (2015).

7. 1d. Some states refer to these regulatory bodies as public service commissions, public regulation com-
missions, or corporation commissions.

8. Danielle S. Byrnett & Daniel Shea, Engagement Between Public Utility Commissions and State Leg-
islatures, NCSL (Oct. 28, 2019), https://www.ncsl.org/energy/engagement-between-public-utility-commissions-
and-state-legislatures.

9. Jim Lazar, Electricity Regulation in the US: A Guide. Second Edition, REG. ASSISTANCE PROJECT 27
(July 12, 2016), https://www.raponline.org/wp-content/uploads/2023/09/rap-lazar-electricity-regulation-US-
june-2016.pdf.
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through generic proceedings.!® Substantively, the core historic statutory legal du-
ties of PUCs are relatively uniform nationwide and remain in place: serving cus-
tomers, ensuring that rates are just, reasonable, and nondiscriminatory, providing
safe and reliable service, and preventing undue financial risk in utility financing.
In carrying out these duties, PUCs are charged with protecting the “public inter-
est.”*2 One growing trend is the passing of state legislation to expand the subject-
matter of these duties, by explicitly including consideration of climate change in
PUC jurisdiction, for example, and critically, a few states have now done the same
for equity.*®

o In California, the CPUC must consider equity in a number of ways,
which will be discussed in further detail below.**

e Colorado state law mandates that the PUC adopt rules to consider
how to improve equity.'®

e The lllinois’ Climate and Equitable Jobs Act requires that the Com-
merce Commission conduct a study on low-income discount rates
and authorizes the Commission to require utilities to establish low-
income discount rates.'®

¢ In Maine, state law requires all state agencies to incorporate equity
considerations into decision-making, including the PUC.Y’

e In Massachusetts, state law requires the Department of Public Util-
ities to, in meeting greenhouse gas (GHG) emission reduction
goals, prioritize equity, safety, security, reliability, affordability,
and GHG emission reductions.®

e In New York, the Climate Leadership and Community Protection
Act (CLCPA) requires that state agencies direct programmatic re-
sources so that disadvantaged communities receive 35-40% of the
benefits of spending on clean energy and energy efficiency pro-
grams, projects or investments.®

e  Oregon state law authorizes the PUC to consider “[d]ifferential en-
ergy burdens on low-income customers and other economic, social
equity or environmental justice factors that affect affordability for

10.  Eric Filipink, Serving the “Public Interest - Traditional v. Expansive Public Utility Regulation, NAT’L
REGUL. RSCH. INST. 23 (2009).

11, Id. at 12-13.

12, Id.at18.

13. Chandra Farley et al., Advancing Equity in Utility Regulation, FUTURE ELEC. UTIL. REGUL. 79 (Nov.
2021), https://live-Ibl-eta-publications.pantheonsite.io/sites/default/files/feur_12_-_advancing_equity_in_util-
ity_regulation.pdf.

14.  Seeinfra Part VII(A).

15. S.B.21-272, 73rd Gen. Assemb., Reg. Sess. (Colo. 2021).

16. Amend. to S.B. 2408, 102nd Gen. Assemb., Reg. Sess. (lll. 2021).

17.  H.R. 1251, 130th Leg., 1st Reg. Sess. (Me. 2021).

18. H.R.192nd Gen. Court, Reg. Sess. (Mass. 2021).

19. Seeinfra Part VII(A).
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certain classes of utility customers” when classifying utility ser-
vice.?0

e Washington state law requires the Washington Utilities and Trans-
portation Commission to equitably distribute energy and non-en-
ergy benefits of the transition to clean energy.?

The passage of such legislation provides legal certainty regarding the scope
of authority of PUCs. There are no universal guidelines or metrics to guide these
equity-focused approaches, leaving room for interpretation and contestation of
these efforts. Given the absence of precise legal definitions of the “public interest”
and “just, reasonable, and nondiscriminatory,” the contours of these standards
have been subject to debate as PUCs confront new regulatory challenges such as
widespread energy insecurity and climate change. If a PUC action is challenged
in state court as beyond the scope of these duties, the court may strike it down as
an illegal exercise of power, but as these duties derive from state statutes, state
legislatures have the ultimate authority to change and expound upon these duties.

A. Public Interest

Historically, the courts identified natural monopolies like railroads and utili-
ties as “clothed with the public interest”?? and thus in need of government regula-
tion to protect consumers. Similarly, the FPA declares that transmission and sale
of electricity “for ultimate distribution to the public is affected with a public inter-
est.”? The meaning of public interest in the utility context as defined in the case
law was traditionally limited to controlling the power of monopolistic utility com-
panies to prevent price-gouging and to limit anticompetitive effects through regu-
lation of rates and practices.?* Today, the legal definition of the public interest is
imprecise and evolving.®® PUCs are increasingly asked to address complicated
issues involving conservation, climate change, and energy insecurity absent a stat-
utory definition and thus without legal certainty regarding whether these are within
the scope of the public interest duty. The limited case law indicates that despite
the evident reluctance to break from traditional practices on the part of PUCs,?®
enabling statutes charging PUCs to serve the public interest could be used to jus-
tify actions taken to address energy insecurity and promote energy equity. More-
over, where states have included language around equity, climate change, conser-
vation, and other issues in PUC enabling statutes, PUCs likely have flexibility to
take a more expansive approach to the meaning of the public interest.

20. H.B. 2475, 81st Leg. Assemb., Reg. Sess. (Or. 2021).
21. S.B.5116, 66th Leg., Reg. Sess. (Wash. 2019).

22. Munnv. I, 94 U.S. 113, 126 (1876).

23. 15U.S.C. §717(a) (2012).

24.  Filipink, supra note 10, at 40.

25. Id.at3.

26. Id.
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Absent legislative action to expand the scope of PUC roles, PUC actions that
embody the traditional economic-based roles and policy goals are consistently up-
held when challenged in court.?” One key Supreme Court case indicates that PUCs
may have broad latitude to go beyond these traditional goals. In NAACP v. Fed-
eral Power Commission, the Supreme Court held that regulation of discriminatory
utility employment practices exceeded FERC’s regulatory authority under the
FPA and Natural Gas Act (NGA).%2 The Court found that FERC’s public interest
mandate had to be interpreted within the principal purpose of the NGA and FPA,
which was to encourage the orderly development of plentiful supplies of electricity
and natural gas at reasonable rates: “Thus, in order to give content and meaning to
the words ‘public interest’ as used in the Power and Gas Acts, it is necessary to
look to the purposes for which the Acts were adopted.”? However, the Court did
find FPA authority to consider employment practices to the extent that excessive
costs resulted from the practices; for example, back pay recoveries by employees
who proved they were discriminatorily denied employment, the costs of lost gov-
ernment contracts terminated due to discrimination, or litigation costs over dis-
crimination claims.*® Additionally, in coming to this decision, the Court inter-
preted public interest quite expansively within the confines of the animating
statute by indicating FERC’s authority to consider “conservation, environmental,
and antitrust questions” as subsidiary purposes of the NGA/FPA.3! Under this
precedent, it appears that expansive policy goals are permitted under the public
interest principle if tied to the enabling statute’s purpose.®® Thus, a court could in
theory find that a narrow PUC enabling statute has the subsidiary purpose of pro-
moting affordability and equity through rate regulation.

In the specific context of PUC ratemaking power, some courts at the state
level have similarly allowed for expansive policy goals. In Southern California
Edison Co. v. California Public Utilities Commission, the California Court of Ap-
peals found that the CPUC had the authority to require electric utilities to collect
a ratepayer surcharge to fund renewable energy projects.>® The court found this
authority was encompassed by the CPUC’s “vast, inherent power to take any ac-
tion that is cognate and germane to utility regulation, supervision, and rate setting,
unless specifically barred by statute.”* Along the same lines, in Public Service
Commission of Kentucky v. Commonwealth, the Kentucky Supreme Court found
the PSC had the authority to offer discounted electricity rates in disadvantaged
communities and brownfields for the purpose of economic development, despite

27, 1d.
28.  NAACP V. FPC, 425 U.S. 662 (1976).
29. Id. at 669.

30. Id. at 666-67.

31. Id.atn.7. Indeed, many cases have required agencies charged with protection of the public interest to
consider antitrust and environmental concerns. See Denv. & Rio Grande W. R.R. Co. v. U.S., 387 U.S. 485, 492-
493 (1967); Gulf State Utils. v. FPC, 411 U.S. 747, 757-61 (1973); Udall v. Fed. Power Comm’n, 387 U.S. 428,
450 (1967).

32. Farley et al., supra note 13, at 79.

33. S.Cal. Edison Co. v. Pub. Utils. Comm’n, 227 Cal.App.4th 172 (2014).

34. Id. at 187.
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their exclusion from a statutory list of entities eligible for discounted rates.*® The
court found that the prohibition on unreasonable prejudice indicated the legality
of reasonable prejudice, including the rate discounts in question.®® In American
Hoechst Corp. v. Department of Public Utilities, the Massachusetts Supreme
Court found authority to permit a utility’s implementation of a discounted elec-
tricity rate for the elderly poor due to its general jurisdiction over rates.®” In Affil-
iated Construction Trades Foundation v. West Virginia Public Service Commis-
sion, the court found that the PSC had broad authority for “comprehensive
consideration” of the public interest and thus had the duty to investigate a power
company’s methods of financing and workforce composition in constructing a
power plant.®

In contrast, in Arkansas Gas Consumers, Inc. v. Arkansas Public Service
Commission, the Supreme Court of Arkansas found that the PSC did not have the
authority to develop a program to provide gas service to disconnected families
under its statutory ratemaking authority and statutory authorization to protect the
public health.*® The court relied on the fact that the program would be funded
through a surcharge on all ratepayers which fell outside the PSC’s delegated sur-
charge authority, which was limited to recovery of costs associated with existing
facilities upon request of the utility.*® The dissenting justices found the opposite
to be true, arguing that the disconnection policy easily fit within the PSC’s rate-
making authority.** In Process Gas Consumers Group v. Pennsylvania Public
Utility Commission, the Pennsylvania Supreme Court struck down the PUC’s in-
dustrial surcharge to fund conservation programs because it exceeded the scope of
the state law authorizing the PUC to develop an energy conservation program.*?
Note that in July 2024, the Fifth Circuit struck down the use of customer sur-
charges to fund low-income telecommunications programs (Universal Service
Fund) as an unconstitutional tax.** The Sixth and Eleventh Circuits upheld the
same Fund, meaning the Supreme Court will likely have the last word.** If the
surcharge structure is found unconstitutional, PUCs may be unable to fund low-
income programs in the energy context with customer surcharges without explicit
statutory authority.

A number of states have passed legislation providing PUCs with the authority
to implement special rates in the public interest for commercial and industrial

35.  Pub. Serv. Comm’n of Ky. v. Commonw., 320 S.W.3d 660 (Ky. 2010).

36. Id.

37.  Am. Hoechst Corp. v. Dep’t of Pub. Utils., 399 N.E.2d 1 (Mass. 1980).

38.  Affiliated Constr. Trades Found. v. Pub. Serv. Comm’n of W. Va., 565 S.E.2d 778, 789 (W. Va. 2002).

39.  Ark. Gas Consumers, Inc. v. Ark. P.U.C., 188 S.W.3d 109 (Ark. 2003).

40. Id.

41. Id.at 124.

42.  Pa. Pub. Util. Comm’n v. Process Gas Consumers Grp., 502 Pa. 545 (1983).

43.  Consumers’ Rsch. v. FCC, No. 22-60008, 2024 WL 3517592, at *26 (5th Cir. July 24, 2024).

44, See Consumers’ Rsch. v. FCC, 67 F.4th 773 (6th Cir. 2023), cert. denied, No. 23-456, 2024 WL
2883753 (U.S. June 10, 2024); Consumers’ Rsch., Cause Based Com., Inc. v. FCC, 88 F.4th 917 (11th Cir. 2023),
cert. denied sub nom; Consumers’ Rsch. v. FCC, No. 23-743, 2024 WL 2883755 (U.S. June 10, 2024).
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(C&I) customers due to their contributions to load growth.*® Even absent such
legislation, state courts have appeared amenable to PUC use of general ratemaking
authority for this category of special rates. Economic development discounted
rates have been authorized without legislation in Arizona,*® Florida,*” Kentucky,*
Michigan,*® and Oklahoma.>® Experts have thus proposed using similar economic
justifications for low-income rates, arguing that alleviating energy insecurity
would lead to load growth.5! In turn, decreasing energy insecurity would decrease
the costs to utilities of managing customer debt and disconnections.>?

B. Just, Reasonable & Nondiscriminatory

One way in which PUCs must protect the public interest is by ensuring that
utility rates are “just and reasonable.” Dating back to the Interstate Commerce
Act of 1887 and railroad rates, the “just and reasonable” standard traditionally
addresses whether the allocation of costs and benefits between public utilities and
ratepayers is just and reasonable.5® This inquiry loosely involves finding a balance
in which rates are not “less than compensatory” nor “excessive.”> However, in
the same vein as the public interest principle, “just and reasonable” has no fixed
legal definition.%® In Federal Power Commission v. Hope Natural Gas,* the Su-
preme Court established the “end result” approach to judicial review of the rate-
making process under which the reviewing court refrains from requiring any rate
formula and instead looks to the outcome when assessing whether a rate is “just
and reasonable:” “Under the statutory standard of just and reasonable it is the re-
sult reached not the method employed that is controlling.”® While the Supreme
Court was considering FERC’s rates in this case, state courts have since adopted

45.  Gabriel Chan & Alexandra Klass, Regulating for Energy Justice, 97 N.Y.U. L. REv. 1426, 1450
(2022).

46. In re UNSE Elec., Inc., No. E-04204A-15-0142, 2016 WL 4467959 (Ariz. Corp. Comm’n Aug. 18,
2016) (order approving revised schedule of rates and charges); In re Tucson Elec. Power Co., No. 77856, 2020
WL 8257471, at *97 (Ariz. Corp. Comm’n Dec. 31, 2020) (approving revised schedule of rates and charges).

47. In re Duke Energy Fla., LLC, No. 160173-El, 2016 WL 5869985 (Fla. Pub. Serv. Comm’n Oct. 3,
2016) (order approving economic development and re-development riders).

48. Inre Louisville Gas & Elec. Co. & Ky. Utils. Co, No. 2011-00103, 2011 WL 3571926, at *1 n.3 (Ky.
Pub. Serv. Comm’n Aug. 11, 2011) (order approving EDR tariffs).

49. Inre DTE Elec. Co. for Approval of Rate Schedule D13 XL High Load Factor Rate, No. U-21163,
slip op. at 1 (Mich. Pub. Serv. Comm’n Dec. 22, 2021) (order approving rate schedule).

50. In re Okla. Gas & Elec. Co., No. PUD 201400307, 2015 WL 4395296, at *3 (Okla. Corp. Comm’n
July 16, 2015) (order approving joint stipulation and settlement agreement).

51. Chan & Klass, supra note 45, at 1486-87.

52. Id.

53.  The standard has occasionally been extended to include allocation between different classes of cus-
tomers. Id. at 1444; Farley et al., supra note 13, at 82

54.  Farmers Union Cent. Exch., Inc. v. FERC, 734 F.2d 1486, 1502 (D.C. Cir. 1984).

55. Id. at 1501.

56. FPC v. Hope Nat. Gas, 320 U.S. 591 (D.C. Cir. 1944).

57. Id. at 602.
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this highly deferential approach to judicial review of PUC ratemaking.*® Although
the Supreme Court recently overruled a mainstay of administrative law, Chevron
deference, judicial deference to PUC interpretations of “just and reasonable” will
likely survive. In Loper-Bright, the Court stated that “the statute’s meaning may
well be that the agency is authorized to exercise a degree of discretion” and pointed
to words such as “reasonable” and “appropriate” as examples of terms that leave
agencies with flexibility.® PUCs have chosen to employ cost causation principles
and cost-of-service regulation in ratemaking by adhering to the goal of charging
consumers rates that reflect their marginal cost of service. However, the rigidity
of the legal requirement that this approach be utilized rather than an alternative
that includes consideration of energy burden® depends on the state, both the stat-
utory authority and level of discretion provided by the courts. Some experts posit
that the pervasiveness of traditional cost-of-service regulation is the result of an
enduring status quo.®

Another legal standard within the “just and reasonable” framework is the pro-
hibition of undue discrimination found in most state statutes. While discrimina-
tion between classes of customers is generally accepted, different rates for simi-
larly situated customers or charging the same rates or offering the same quality of
service to customers who are dissimilarly situated, are at risk of being perceived
as violating this principle, either by PUCs who choose not to use their general
ratemaking authority to set preferential rates of some kind or state courts that have
found attempts to do so to exceed their general ratemaking authority. That said,
the meaning of undue discrimination varies greatly by state. For example, courts
and/or PUCs in Massachusetts,®? Ohio,%® Rhode Island,® and Utah®® have found
authority to provide distinct rates or discounts for low-income, disabled, or elderly

58. Chan & Kilass, supra note 45, at 1443; Ari Peskoe, Unjust, Unreasonable, and Unduly Discriminatory:
Electric Utility Rates and the Campaign Against Rooftop Solar, 11 Tex. J. OIL GAS & ENERGY L. 211, 230
(2016).

59.  Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2263 (2024).

60. Lester Baxter, Electric Policies for Low-income Households, 26 ENERGY POL’Y 247, 248 (1998).

61. See Farley et al., supra note 13.

62. Am. Hoechst Corp. v. Dep’t of Pub. Util., 399 N.E.2d 1 (Mass. 1980) (upholding authorization of
elderly, low-income electric rate).

63. Montgomery Cnty. Bd. of Comm’r v. Pub. Util. Comm’n of Ohio, 503 N.E.2d 167, 171 (Ohio 1986)
(finding the percentage of Income Payment Plan (PIPP) was implemented by the PUC without legislative author-
ity and upheld by the Ohio Supreme Court).

64. Inre Duke Power Co., 26 P.U.R.4th 241 (Aug. 31, 1978) (order approving discount for blind, disabled,
or elderly customers).

65. In re PacifiCorp, No. 97-035-01, 1999 WL 218118, at *70 (Utah Pub. Serv. Comm’n Mar. 4, 1999)
(finding authority to provide low-income lifeline program for electric service); in re PacifiCorp., No. 99-035-10,
2000 WL 873337, slip op. at 77 (Utah Pub. Serv. Comm’n May 24, 2000) (requiring implementation of low-
income lifeline program for electric service).
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consumers while courts and/or PUCs in Alabama,® Arkansas,®” Hawaii,®® Indi-
ana,%® New Mexico,”® and Oregon’ have refrained from finding authority to im-
plement similar forms of assistance as unduly discriminatory. Despite the uncer-
tainty, at least twenty states offer low-income bill assistance in some capacity that
have presumably gone without successful challenge.”? Additionally, with adop-
tion of time-of-use rates, special rates for new loads, technology-specific rates,
and economic development rates, PUCs appear increasingly willing to allow for
differentiated rates.”® The justification for economic development rates, or nego-
tiated discounts for industrial customers who might otherwise leave the utility sys-
tem, is the theory that losing an industrial customer might leave remaining utility
customers worse off—this same reasoning could be used to justify low-income
rates in that loss of customers and disconnection costs hurt the system as a whole.™

The Supreme Court has placed one constitutional limit on the ratemaking au-
thority of PUCs:

Rates which are not sufficient to yield a reasonable return on the value of the property

used at the time it is being used to render the service are unjust, unreasonable and

confiscatory, and their enforcement deprives the public utility company of its prop-

erty in violation of the Fourteenth Amendment.”®
In Federal Power Commission v. Hope Natural Gas Company, the Supreme Court
expounded upon the meaning of a fair return: “return to the equity owner should
be commensurate with returns on investments in other enterprises having corre-
sponding risks.””® Thus, a utility’s right to a reasonable opportunity to earn a “fair
rate of return” is a legal constraint inherent in all regulatory ratemaking decisions.

The most effective means of clarifying PUC authority to prioritize equity in
the ratemaking process under the public interest duty and just and reasonable prin-
ciple would be the enactment of a bill defining the public interest as explicitly

66. Greater Birmingham Unemployed Comm. v. Ala. Gas Corp., 86 P.U.R.4th 218, 220
(Ala. Pub. Serv. Comm’n Sept. 8, 1987) (rejected authority to set low-income gas rate).

67. Ark. Gas Consumers, Inc. v. Ark. Pub. Serv. Comm’n, 118 S.W.3d 109 (Ark. 2003) (court struck down
low-income arrearage forgiveness program).

68. In re Haw. Elec. Light Co., 207 P.U.R.4th 117 (Haw. Pub. Utils. Comm’n Feb. 8, 2001) (left low-
income rate design to legislature).

69. Citizens Action Coal. v. Pub. Serv. Co., 450 N.E.2d 98 (Ind. Ct. App. 1983) (affirmed P.S.C. decision
to refrain from offering a lifeline rate to low-income customers due to lack of authority).

70. Mountain States Legal Found. v. N.M. State Corp. Comm’n, 687 P.2d 92, 94
(N.M. 1984) (court struck down an elderly telephone rate).

71. Inre Rate Concessions to Poor Persons and Senior Citizens, No. R-23, 1976 WL 419194, at *98 (Or.
Pub. Util. Comm’n Jan. 16, 1976) (rejected authority to set low-income and elderly rates; legislature has since
provided this authority).

72.  See Low Income Utility Program Working Group Report, NW ENERGY COAL. 24-35 (Dec. 2018),
https://www.oregon.gov/puc/utilities/Documents/LIUPWG-2018-Final-Report.pdf [hereinafter Low Income Re-
port].

73.  Seeinfra Part I11(B).

74. Chan & Klass, supra note 45, at 1485.
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including considerations of equity by the state legislature.”” In Washington State’s
2019 Clean Energy Transition Act, the legislature included a list of items to be
included in the meaning of public interest such as consideration of performance
and incentive-based regulation to achieve fair, just, reasonable, and sufficient rates
and the equitable distribution of energy benefits and reduction of burdens.” In
Colorado, Senate Bill 19-236 passed in 2019 directs the PUC to consider specific
factors when determining whether a utility’s Clean Energy Plan is in the public
interest, including the costs to consumers resulting from the plan.” On their faces,
these statutes are broad enough that they arguably codify pre-existing authority,
as discussed above, so more specific language would be more impactful. How-
ever, some PUCs are not prioritizing equity despite this arguable authority, so
mere codification in vague terms may nonetheless be effective in motivating PUC
action. With explicit legislative authority, PUCs would be able to address inequity
without fear of litigation over lack of statutory authority.® However, even absent
state legislative action, PUCs could pass regulations defining public interest in the
same manner, acting under the legal authority of animating statutes and the unset-
tled case law regarding the meaning of public interest in the utility context, or
alternatively, in the just and reasonable context. Even without defining public
interest explicitly, taking actions that indicate equity is within the scope of PUC
authority to consider would also be helpful. For example, according to a National
Association of Regulatory Utility Commissioners (NARUC) study in 2021, Ala-
bama, Colorado, Louisiana, Michigan, and Oklahoma mentioned equity in PUC
mission statements.®

Moreover, due to the unclear law regarding the definition of “just and rea-
sonable,” it is arguably within the discretion of PUCs to promote equity under this
umbrella duty. If challenged in court, PUCs could put forward a few novel argu-
ments, the success of which is untested to-date. They could argue that if residents
cannot afford to be energy secure, this in itself is evidence of unjust and unreason-
able rates.®? Additionally, PUCs could argue that the vast difference in energy
burden between low and middle to high-income customers constitutes undue dis-
crimination and thus requires distinct rates to remedy this discrimination. In fact,
a UC Berkeley study found that in Baltimore, across all months of the analysis
timeframe, the lowest-income households (below $60,000) paid the highest mean
and median prices, and the highest-income households (above $80,000) paid the

77. See Jessie Ciulla et al., Purpose: Aligning PUC Mandates with a Clean Energy Future, RMI (June
2021), https://rmi.org/wp-content/uploads/2021/07/PUC-Clean-Energy-Goals-Report.pdf; see also Farley et al.,
supra note 12, at 77.

78. Wash. S.B. 5116.

79. S.B.19-236, Gen. Assemb., Reg. Sess. (Colo. 2019).

80. See Filipink, supra note 10, at 6 (finding that risk of litigation decreases when the legislature explicitly
delegates authority for expansive commission roles beyond the traditional) (Note that PUCs would still be re-
quired to provide a rate of return that is not impermissibly confiscatory and thus could face litigation of that
nature).

81. Kiera Zitelman & Jasmine McAdams, The Role of State Utility Regulators in a Just and Reasonable
Energy Transition, NARUC 13-14 (Sept. 2021), https://perma.cc/7TMCF-EUEX.

82.  Farley et al., supra note 13, at 82.
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lowest mean and median prices, and marginal communities faced particularly high
prices.®® Additionally, as technological advances allow for more granular meas-
urements of energy consumption, further delineation of customer classes based on
usage, like use of energy for essential versus nonessential purposes, could allow
for low-income rates within the traditional cost-of-service framework.8*

The legal doctrines presented above are often cited as justifications for PUC
inaction on issues of equity and energy insecurity, but in practice, there is limited
case law considering whether action on these issues would exceed the statutory
powers of PUCs. Some of the experts interviewed for this article indicated that it
is more likely that PUCs are choosing to be cautious by continuing historic prac-
tices. While operating under the status quo and avoiding promotion of equity
through rate design protects PUCs from challenges in court, it is quite possible
that PUC innovations on the equity front would be upheld as within the bounds of
these legal principles, particularly given the tradition of the deferential treatment
of PUCs by state courts. The likelihood of successful legal challenge may depend
upon the politics of each state.

I1l. RATEMAKING

A. Revenue Requirement

The first step of traditional cost-of-service ratemaking is calculating how
much a utility needs to receive from ratepayers to pay for operating expenses and
capital investments (rate base) while also making a fair return on investment: this
total constitutes a utility’s revenue requirement.®® The revenue requirement for-
mula is thus: rate base x rate of return + operating expenses. The calculation of
each of these values can have significant impacts on the bills faced by ratepayers,
and as such, the acceptance of the status quo has at times faced criticism for its
contribution to energy insecurity broadly.

As allowed return is a function of capital investments in the revenue require-
ment formula, utilities are incentivized to invest in capital. This phenomenon is
called the Averch-Johnson effect and has been the subject of widespread discourse
and critique.®” If an investment does not pan out, utility shareholders will bear the
cost if the PUC utilizes the “used and useful” standard which precludes ratepayer
responsibility unless costs result in generation of electricity for actual use or other
useful outcomes.®® However, ratepayers will have to pay if the PUC adheres to
the prudent investment rule; if the investment was prudent at the time it was made,

83. Jenya Kahn-Lang, Competing for (In)attention: Price Discrimination in Residential Electricity Mar-
kets, ENERGY INST. AT HAAS 14 (Nov. 2022), https://haas.berkeley.edu/wp-content/uploads/WP333.pdf.

84.  Seediscussion infra Part I11.C.1; Expert interviews, supra note 4.
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86. Adrienne L. Thompson, Protecting Low-Income Ratepayers as The Electricity System Evolves, 37
ENERGY L.J. 265, 282 (2016).

87. Lazar, supra note 9, at 86.

88. Jonathan A. Lesser, The Used and Useful Test: Implications for a Restructured Electric Industry, 23
ENERGY L.J. 349 (2002).
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the cost may be included in revenue requirement as a component of the rate base
or an expense, even if the investment did not yield useful services.

Under Supreme Court precedent discussed prior, a utility is entitled to an op-
portunity to earn a fair rate of return on its rate base commensurate with the risks
it faces, rather than the risks of firms operating in competitive markets.* How-
ever, there is no science to determining the line between fair and unfair; this paired
with the inherent imprecision in calculating the cost of equity (perceived publicly
as a utility’s profit but technically the amount a shareholder must be offered to
invest in the utility) has rendered rate of return a controversial element of many
rate cases, with experts from each party arguing for different percentages.®* Econ-
omists vary in which calculation model they employ, and PUCs are tasked with
determining whether the models and calculations put forth by utilities in rate cases
are in fact “fair.”%> The economic sophistication required to determine the rate of
return poses questions of information asymmetry between utilities and PUCs, and
even more so between utilities and advocates for customers.®®* To combat this
asymmetry, some states require utilities to pay for consumer advocates’ hiring of
expert witnesses.%

The average rate of return for electric utilities was 10% in 2023.% Rates have
historically ranged from 6-16%.% Some experts have criticized the industry norm
of 10% as being excessive.®” One recent study observed that over time, the divide
between authorized returns on equity and the riskless rate of return, which is the
theoretical rate of return of a zero-risk investment, has deepened.®® According to
the study authors, this is a concerning development because “[a]n error or bias of
merely one percentage point in the allowed return would imply tens of billions of
dollars in additional cost for ratepayers in the form of higher retail power prices.”
Lowering the rate of return is one method of reducing rates, but one risk of taking
this approach is discouraging utilities from investing in much-needed clean energy
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90. See generally Bluefield Waterworks & Improvement Co. v. Pub. Serv. Comm’n of W. Va., 262 U.S.
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infrastructure.’® An alternative method of shrinking the revenue requirement is
removing some costs from the formula altogether; Colorado, Connecticut, Maine,
and New Hampshire have passed bills prohibiting utilities from recovering costs
of lobbying and similar political expenses through rates.’* While these expendi-
tures are likely not significant enough to make a major impact, some experts have
argued that more considerable investments like infrastructure required for the
clean energy transition should be paid for by sources other than ratepayers,'® like
revenues from carbon dioxide (CO.) cap-and-trade schemes or carbon taxes, Elec-
tric Vehicle (EV) infrastructure projects, highway clean energy infrastructure pro-
jects, and distributed energy resource (DER) projects,'® surcharges on the largest
commercial customers or the wealthiest residential customers,®* tax revenue, or
through other government funds.%® The feasibility of relying on external sources
of funding is highly dependent on the political circumstances in a specific state,
but in states such as California where the price of electricity has been shown to far
surpass the marginal cost of electricity,'%’ the prospect of an innovative solution
may be more palatable due to necessity.

An alternative to traditional cost-of-service ratemaking that alters utility in-
centives is performance-based regulation (PBR). As of 2023, seventeen states and
Washington, D.C. had enacted legislation to enable PUC use of PBR.1® PBR typ-
ically uses decoupling, multi-year rate plans (MRP) with incremental rate in-
creases, and performance incentive mechanisms (PIM).2° Most relevant to equity,
PIMs tie revenue to metrics other than cost, thereby replacing consumption and
capital investment incentives in the rate formula with other policy goals, such as
affordability, sustainability, and energy efficiency.!’® PIMs are most commonly
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put in place for energy efficiency, reliability, and clean energy investments while
those geared at equity are less common. !

According to a 2024 Rocky Mountain Institute (RMI) report, at least six
states, Colorado, Hawaii, Illinois, Massachusetts, New Jersey, and New York, and
Washington, D.C., have adopted equity PIMs.!*2 Hawaii was the first state to re-
quire a PBR framework that ties revenue to performance metrics.’®* The PBR
framework established pursuant to the Hawaii Ratepayer Protection Act of 2018
and the following PUC stakeholder process includes:

e A Renewable Portfolio Standard (RPS) PIM to incentivize acceler-
ated achievement of RPS goals,

e An Interconnection Approval PIM to incentivize fast interconnec-
tion for small-scale solar and storage,

e An AMI Utilization PIM to incentivize utilization of advanced me-
ters,

e AGrid Services PIM to incentivize utilization of DERs for grid ser-
vices capabilities, and

e For its equity PIM, an LMI Energy Efficiency PIM to incentivize
providing energy efficiency opportunities to low income custom-
ers. 1t

All of these PIMs include monetary rewards while only the RPS and Inter-
connection PIMs include monetary penalties.!*® The risk of penalties is one way
to ensure the efficacy of PIMs; without a downside risk, PIMs may insulate utili-
ties from cost reduction incentives without adequately motivating them to achieve
the policy goals. In Illinois, the legislature passed the Climate and Equitable Jobs
Act (CEJA) in 2021, which directs the Illinois Commerce Commission to establish
a comprehensive performance-based regulation framework for electric utilities
with over 500,000 customers.!!® In this statute, the legislature requires that afford-
ability be considered whenever discussing PIMs and lists affordability of electric
delivery as an objective of the performance-based ratemaking framework. Criti-
cally, the law requires the Commission to approve at least one metric from each
of six categories, including achieving affordable customer delivery service costs
and reducing disconnections, reliability and resiliency, peak load reductions using
demand response, expanded supplier diversity, timeliness to customer requests for
interconnection, and customer service experience.*’

111. Rachel Gold & Carina Rosenbach, Transforming the Way We Serve Vulnerable Communities: Perfor-
mance Incentive Mechanisms and Beyond, RMI (Apr. 26, 2024), https://rmi.org/transforming-the-way-we-serve-
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B. Allocation Between Classes

The intervention opportunities detailed above focus on the revenue require-
ment stage of ratemaking, but opportunities exist at subsequent phases of the rate-
making process as well. After the revenue requirement is determined, it must be
allocated among classes of customers. PUCs define classes of customers and all
customers within each class are charged the same rate.!® Classes are identified
based on cost of service, so typically the amount of energy consumption and num-
ber of users, with the most common categories being commercial, industrial, and
residential customers with sub-categories of commercial and industrial (C&sI)
based on size or voltage.!® Some commissions have created classes based on type
of technology such as EV charging,'? agricultural classes, institutional classes for
government buildings, or classes for specific usage requirements like street light-
ing.121

Differentiation by rate class is legally permitted as long as it is not undue
discrimination, as discussed prior. The economic justification behind rate classes
1s the minimization of “cross-subsidization,” which occurs when one customer ef-
fectively subsidizes another by paying more than the costs for which it is respon-
sible.??2 Elimination of cross-subsidization would require a unique rate for each
utility customer, which is infeasible, so classes of similarly situated customers are
grouped together such that cross-subsidization is minimal enough to avoid undue
discrimination. Some experts disagree with the goal of minimizing cross-subsidi-
zation and argue that cross-subsidization can be desirable to reach certain policy
objectives like energy efficiency.!?® Others point out that cross-subsidization is
impossible to avoid and already prevalent, both within and between classes; cost-
of-service studies are based on class averages which inherently leads to some sub-
sidization within a class, and new loads often do not contribute to the embedded
costs already allocated to existing customers.’?* Additionally, C&I customers
nearly universally pay a lower average rate than residential customers,*?® and ex-
perts disagree as to whether this is strictly justified by cost of service.1?

PUCs have recently shown a renewed interest in differentiation between cus-
tomers in the same class with the goal of more accurately aligning rates with sys-
tem costs; for example, opt-in and opt-out time-of-use rates allow customers to
choose a rate structure where cost is based on time of electricity use, and new
customers or users of new technology like EV can sometimes receive discounted
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rates.!?” Additionally, although mainstream literature does not point to establish-
ment of a low-income customer class as a step in aiding effective equitable rate
design, some utilities do this in practice when allocating the funds of discount
programs between customers, for example.!?® In a different conceptualization but
same end result, California’s income-graduated fixed charge applies different
fixed charge prices to tiers of customers in the same residential class with one
ultimate revenue requirement.’?® Creating a low-income class based on factors
like energy burden could allow for easier implementation of special rates, as we
see with C&I economic development rates.

The allocation between customer classes is based on cost-of-service studies
(COSS) and the methods used are often challenged in rate cases.*** Upon proposal
of a rate design in a rate case, utilities provide a COSS as evidence of alignment
between the proposed rates and its costs.’® Costs are then apportioned based on
number of customers, peak demand, and total customer usage.’*? In determining
how to weigh these factors, as well as whether to classify costs as demand or us-
age-rela;tsed, PUCs have some discretion that could be used to improve or hinder
equity.*

C. Rate Design

Following allocation between customer classes, parties engage in “rate de-
sign”: determining how to collect from the ratepayers within each class.** Resi-
dential rates typically include a fixed monthly service charge in addition to a vol-
umetric charge for each unit of energy used.**

1. Rates Based on Energy Usage

The most basic rate design, a flat rate, charges the same rate regardless of
usage.'®® Under an inclining block rate structure, energy costs increase with use;
typically, upon reaching an identified threshold of energy use, energy becomes
more expensive.’¥ This structure is effective in reducing energy consumption, a
common environmental goal of rate design. However, advocates disagree as to
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whether inclining block rates benefit low-income consumers. The origins of in-
clining block rates can be traced to a Public Utility Regulatory Policies Act
(PURPA) requirement that PUCs consider “lifeline rates”?® and the assumption
that the first block of electricity would be most affordable and cover the most es-
sential needs.’® Studies do show that low-income customers tend to use less en-
ergy than their wealthier counterparts,'“° but there is a risk that this is due to at-
tempted cost savings rather than lower need. One study found that low-income
households were taking undesirable measures to lower their electricity usage and
related costs,*! such as enduring extreme indoor temperatures.'#?

A declining block rate reduces the price when energy usage surpasses a des-
ignated level**® and therefore encourages higher energy consumption. A more
novel rate design bases certain charges on customer connection size; because
“more customers are served per service connection line” and because “line trans-
formers are sized based on estimated diversified load” with small and multi-family
dwellings, the cost of service is higher for larger, single-family homes.*** Bur-
bank, a municipal utility near Los Angeles, assesses a service size charge based
on customer electric panel capacity (typically, apartments have 100-amp service
panels, single-family homes have 200-amp panels, and large homes have 400-amp
panels).}* In theory, this structure could lead to a lower rate for low income cus-
tomers who reside in apartments or small homes. It has also been suggested by
one expert that a charge could be made based on type of electricity use— either
essential or nonessential.**® At the time of writing, we are not aware of an example
of this in practice, but the Maine PUC has approved a pilot program of rates “tai-
lored to the operational characteristics of ratepayer appliances” to incentivize use
of heat pumps.}*” The same tailoring to operational characteristics of specific ap-
pliances could aid in designing rates for essential use.

2. Rates Based on Time of Use

Time-of-use (TOU) pricing sets a higher price for consumption during peak
times and a lower price for off-peak times.}*® Given that TOU rates have been
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shown to successfully reduce demand at peak times,4° they are a desirable model
from the environmental perspective. Residential TOU rates are often provided as
optional opt-in or opt-out rates while it is more common for C&I customers to
have mandatory TOU pricing due to their larger loads.’™>® Occasionally seasonal
rates offer different prices based on season.’! Rates that embody dynamic pricing
change in response to power market price changes and are almost always optional
at the retail level.*® These include real-time rates, critical period pricing, variable
peak pricing, and peak-time rebates.'>® Real-time rates are usually only offered to
large C&I customers and include frequent cost changes with limited notice
throughout the day based on changes in wholesale market prices.*** Critical period
pricing rates are most often add-ons to TOU rates; rates are set for critical periods
in advance and customers are notified, but the rates are typically only implemented
when the system is under extreme stress.’® Variable period pricing involves di-
vision of a day into peak, off-peak, and interim periods with varying prices by
period, and in at least one period, the price will vary daily based on system condi-
tions.!*® Peak-time rebates give customers discounts for reducing consumption
during critical periods rather than raising the price of consumption during that
time.*> While pricing based on time of use has been shown to on average benefit
low-income households because of household size and energy intensity of appli-
ances,’® research shows an information gap— when TOU rates are offered as op-
tional opt-in programs, low-income customers may be missing out on discounts,
and when offered as opt-out programs, low-income customers may be unaware of
the incentive to adjust use based on time of day.’® Moreover, wealthier house-
holds and homeowners are more able to invest in and benefit from energy effi-
ciency measures'®® and advanced metering infrastructure (AMI) and other smart
technologies that aid in reducing energy consumption.6 Additionally, some low-
income customers do not have the flexibility to reduce energy consumption at peak
hours®®? and others may benefit from TOU rates through dangerous methods of
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reducing energy consumption.®® An additional risk posed by TOU rates for low-
income customers is the inability to pay abnormally high bills due to peaks in the
short-term;*%4 for example, annual savings may result due to low usage in winter
months but prices during summer months could be cost-prohibitive. This will be-
come an increasingly significant problem as climate change exacerbates extreme
weather.

3. Fixed Charges

As previously mentioned, fixed charges are monthly charges that do not vary
with customer energy usage and aim to recoup a utility’s fixed costs.*®> Without
impacting the total revenue requirement, rate design can be used to adjust the pro-
portion of revenue recovered through a volumetric basis versus fixed charges by
determining which utility costs should be recovered through each mechanism.
Fixed charges can be a tool for equity in that they ensure that customers who use
low amounts of energy at peak periods contribute to the fixed costs that they im-
pose on the system. That said, historically low-income customer advocates have
opposed increased fixed charges as they are typically regressive, requiring a larger
proportion of household income for low-income households.'®® Environmental
advocates have also opposed fixed charge increases in the past due to the disin-
centive to conserve electricity.’®” However, as the grid has become increasingly
electrified, the conversation around conservation has become more nuanced, and
crucially, as more consumers have invested in DER like rooftop solar, the risk of
a disproportionate impact on low-income customers of higher volumetric prices
due to lower fixed charges has complicated the equity implications. ¢

In 2022, California was the first state to introduce a novel approach to fixed
charges that accounts for impacts on low-income customers: an income-graduated
fixed charge.’®® The merits of this model in practice have yet to be seen as imple-
mentation by utilities has yet to occur,*”® but groups that had typically opposed
increased fixed charges as inequitable and unsustainable in the past have voiced
their support for this particular rate design.t’
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4. Renewable Energy Rates

With the rapid increase in generation of renewable energy, rate designs
unique to renewable energy have subsequently developed. Some utilities allow
customers to choose to source all or some of their energy from renewable sources
by opting into green rates.}’> Net-metering allows customers who generate their
own electricity via DER like rooftop solar to pay only for the electricity delivered
by the utility minus the power returned to the grid by the consumer’s generation,
net consumption at the retail rate.)”® Similar to net-metering, value of solar tariffs
compensate onsite generators using a predetermined rate determined by the PUC
or utility to reflect the costs and benefits of solar generation to the overall system
rather than using the retail rate.’”* A newer development in renewable energy rates
is the design of technology-specific rates. A 2022 Lawrence Berkeley National
Laboratory study identified 217 electric vehicle (EV) rates in thirty-seven states
and Washington, D.C.,*"® and in 2022, the Maine PUC approved a pilot for two
heat pump-based rates.'’

The equity of renewable energy rates often depends on access to DER or
specific technologies. Barriers to entry include the up-front costs of installation
or temporarily increased energy bills, lack of autonomy over utilization of renew-
able energy due to renting rather than owning. Low-income customers must be
made aware of renewable energy rate opportunities through engagement and edu-
cation, and barriers to entry must be addressed. Although renewable energy pro-
grams are beyond the scope of this article, initiatives like community solar pro-
grams are essential to ensuring an equitable green transition.”’

IV. PROTECTIONS INDEPENDENT FROM RATE DESIGN

A. Bill Assistance Programs

Occasionally referred to as low-income rate designs, bill discounts based on
income are generally applied to the entire bill, rather than at the revenue require-
ment or rate design stages, and can thus be seen as distinct from, but complemen-
tary to, equitable rate designs. Given that these discounts are not built into the rate
itself, eligible customers must apply for these programs unless there is auto-en-
rollment. Eligibility for low-income programs is determined through various
methods, the selection of which can have a significant impact on the efficacy of a

172.  Utility Green Tariffs, WORLD RES. INST., https://www.wri.org/initiatives/utility-green-tariffs (last vis-
ited Oct. 15, 2024).
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fault/files/ev_rate_snapshot_report-final-20230424.pdf
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program in addressing energy insecurity. Measures include household income!’®
(via percentage of Federal Poverty Level or state median income, energy burden,
or a set number),t’® eligibility for Low Income Energy Assistance Program
(LIHEAP) assistance,® eligibility for other state or federal public assistance pro-
grams,*8! enrollment in other utility assistance programs,®? and evidence of vul-
nerable or disabled household members.8 While any form of bill assistance is
positive from an equity perspective, compared to a structural change to the rate-
making process or rate designs implemented on a more permanent basis, bill as-
sistance could be considered a band-aid approach to energy insecurity.*®* In short,
bill assistance programs will only be effective as long as electricity rates are unaf-
fordable, and they are depend on accurate identification of needy customers, se-
curing a steady funding source, and ongoing political support.

1. Straight Bill and Tiered Discounts

Straight discount programs reduce the bills of customers who qualify as low-
income by one single percentage regardless of energy burden level. The California
Alternative Rate for Energy (CARE) program discounts the electricity bills of low-
income customers by 30-35% and natural gas bills by 20%.1% Examples of
straight discount programs can also be found in Alabama, Arizona, Georgia, Illi-
nois, Kansas, Kentucky, Maine, Maryland, Massachusetts, and Rhode Island.8
Tiered discount programs offer different percentage discounts depending on in-
come level.®®” Consumption-based discounts, in effect, a hybrid between inclining
block rates and tiered discounts, decrease as energy usage increases.

2. Percentage of Income Payment Plan (PIPP)

Under PIPPs, an affordable energy burden is established based on a percent-
age of household income and the burden is then calculated based on the annual
household income of customers. Energy costs that surpass the resulting threshold

178. PIPP Plus, OHI0 PuB. UTIL. COMM’N, https://puco.ohio.gov/utilities/gas/resources/pipp-plus (last vis-
ited Oct. 15, 2024).
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are funded by ratepayers or state or federal LIHEAP funds.’®® Examples of early
PIPPs can be found in Illinois, Ohio, and Pennsylvania.'*®

3. LIHEAP

The Low Income Energy Assistance Program (LIHEAP) is a federal assis-
tance program that provides block grants derived from annual Health and Human
Services (HHS) appropriations to states and tribes upon application.’®* Grantees
then administer the funding through their own energy assistance programs; each
state at least in part funds a low-income energy assistance program through
LIHEAP.1%2 LIHEAP has been criticized for underutilization*®® and underfund-
ing.194

State bill assistance programs often mirror LIHEAP; funded by both LIHEAP
and ratepayers, they are often administered through bill credits or other one-time
payments. Other bill assistance programs focus on the form of billing and are
offered by utilities themselves; prepaid metering programs allow customers to use
only energy they have paid for in advance,*® budget billing spreads energy costs
evenly over a twelve-month period to avoid price spikes associated with tempera-
ture or other demand factors,'® and arrearage management plans allow for gradual
debt forgiveness when customers adhere to certain payment plans.'®” Forgiveness
of customer debt through arrearage programs takes various forms based on state
or utility, but the two primary models are a one-time forgiveness of full or partial
debt angcé gradual forgiveness of customer debt after a number of timely pay-
ments.!

B. Other Protections

Other vital low-income assistance programs that exist outside of the rate de-
sign framework, and are therefore not the focus of this paper, include disconnec-
tion protections and funding assistance for weatherization and energy efficiency
programs. Most states have disconnection moratoriums derived from the state
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legislature or PUC, based on season, weather conditions, life-threatening medical
conditions and COVID-19 emergency policies.’® While protections against se-
vere cold are generally comprehensive, the same cannot be said for protections for
severe heat.??® States also require varying levels of communication from utilities
before disconnecting customers.?t

Similar to LIHEAP’s structure, through its congressional appropriations-
funded Weatherization Assistance Program (WAP), the federal government dis-
tributes grant funding to the states to administer for weatherization in the homes
of low-income customers.22 Additionally, many states offer complementary low-
income energy efficiency programs. Energy efficiency is a key avenue to address-
ing equity outside of the constraints of rate design as energy efficient technologies
and retrofits are often cost prohibitive, preventing low-income customers from
benefiting from the lower electricity bills that would result from lower energy us-
age due to increased energy efficiency.?®?

V1. PROCEDURAL JUSTICE

Equity is not only implicated by the substance of the ratemaking process and
rate designs, but also in the access, or lack thereof, to the process. Given that
decisions made in formal proceedings are based on the record of evidence devel-
oped in the proceeding itself, facilitating participation is critical to ensuring all
perspectives are considered.?®* To this end, states have implemented a variety of
measures to improve public access to utility proceedings.

A. State Efforts to Combat Information and Resource Asymmetry

To address the inherent disparity in resources between large utility companies
and those who represent consumers, most states have created offices with the mis-
sion of representing the public in PUC proceedings: consumer advocates. Alt-
hough consumer advocates represent all residential consumers, they are a critical
voice for bill affordability and other interventions that help low-income consumers
specifically.?2®® As of 2021, forty-four states and the District of Columbia had con-
sumer advocate offices either as independent state agencies, state attorneys general
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divisions, nonprofits, or positions in the legislature.? Consumer advocates (CASs)
are established by state statute excluding a few nonprofit CAs, with the statutory
directive generally being to represent consumers and to operate independently
from the PUC.%" The enabling legislation will also define the scope of the CA’s
legal right to participate in PUC proceedings.??® Some states have more than one
consumer advocate, such as a state agency or division within the Attorney Gen-
eral’s office in addition to a nonprofit.2®® Funding sources vary by state, and in-
clude state budgets, utilities, intervenor compensation, member dues, and philan-
thropic funding.?® Persistent underfunding is an often cited barrier to efficacy of
consumer advocates, in addition to the broad mandate of representation of all cus-
tomers, rather than just low-income customers.?!* Nonetheless, consumer advo-
cates have been highly effective in making rates more equitable and play an es-
sential role in bridging the gap between PUCs and their low-income customers.?'?

Some states have also created advisory boards and other governmental bodies
with the purpose of addressing procedural justice. For example, New York
launched the Energy Affordability Policy Working Group consisting of represent-
atives from state government, utilities, and other interest stakeholders pursuant to
a 2021 PSC order,?® and California created the Low Income Oversight Board
(LIOB) with Senate Bill 2 from the Second Extraordinary Session (SBX2 2).214
The LIOB advises the CPUC on low-income customer issues and serves as a liai-
son to low-income ratepayers for the CPUC. It consists of representatives of low-
income consumers, state government, utilities, and private weatherization compa-
nies.?!> In Massachusetts, the Energy Efficiency Advisory Council (EEAC) estab-
lished an equity working group to include the environmental justice perspective in
future energy efficiency rulemakings.?'® FERC’s establishment of an Office of
Public Participation (OPP) in 2021 indicates a growing trend of facilitating public
participation in utility proceedings.?!” In addition to designating specific bodies
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to consider issues of affordability and equity, some PUCs have initiated generic
proceedings with the specific purpose of considering issues of affordability.?8

To support consumer advocacy efforts from intervenors, including but not
limited to consumer advocates offices, some states have implemented intervenor
compensation programs. These programs are funded by utilities themselves and
thus ratepayers®!® and compensate non-utility stakeholders like nonprofits repre-
senting low-income consumers, typically as reimbursement after the proceedings
have closed.?® As of 2021, sixteen states had authorized these programs through
legislation, but only California, ldaho, Michigan, Minnesota, Oregon, and Wis-
consin were actively utilizing them.??* Accessibility of these programs can vary
with different eligibility requirements, funding amounts, and application processes
depending on the state.?? Some states allow consumer advocates to apply for
compensation while others require intervenors to be utility customers; eligibility
criteria typically include a showing of financial hardship and lack of prior adequate
representation.??®

Another disparity exists in information access between utility and nonutility
representatives. Utilities often have the advantage of sole access to their modeling
assumptions, data, and methodologies.??* Additionally, utilities have the ad-
vantage of more funding to dedicate to experts, and experts are necessary for the
effective utilization of data and analysis before the PUC. The path of least re-
sistance thus becomes to accept utility characterizations as conclusive.??® In New
Mexico and Oregon, PUCs have required that intervenors be given free access to
utility modeling software in an attempt to combat this problem.??® In California,
utilities must share their spreadsheets of assumptions as attachments to Integrated
Resource Plans (IRPs) and the code of the publicly available IRP modeling soft-
ware, RESOLVE, along with the assumptions, are published on the CPUC’s web-
site.??” A 2019 NARUC resolution is indicative of the information access problem
when it comes to various categories of data that speak to energy insecurity:

states should consider requiring utilities to (1) collect monthly data that tracks uncol-

lectibles, number of payment arrangements, number of payment arrangement de-

faults, number of revised payment arrangements, disconnections, reconnections, du-

ration and frequency of disconnections, and other relevant data points; (2) make the

data publicly available on a monthly basis, delineated by general residential custom-

ers and those receiving low-income assistance; and (3) file the data with State public
utility commissions to be published on the public utility commission’s website so that
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policy makers might have access to sufficient, objective and granular data for forming
public policy aimed at protecting the public health, safety and welfare.??

B. State Efforts to Improve Accessibility

Consumers may face obstacles in accessing energy assistance programs and
PUC proceedings. Although some energy assistance programs provide for auto-
enrollment, this is not always the case. Consumers may be unaware of the pro-
grams for which they qualify or unable to navigate the application process. Un-
derutilization of energy assistance is an often-cited barrier to widespread energy
security, and auto-enrollment as well as more effective outreach to low-income
consumers are important tools to continue using alongside more structural changes
to the ratemaking process. PUC dockets are notoriously difficult to navigate with
many even lacking a keyword search function.??® PUCs like the California PUC,
New York PSC, Arkansas PSC, lllinois Commerce Commission, and Oregon PUC
have established more accessible websites for featured proceedings.?® Other
methods of improving procedural justice in PUC proceedings include providing
more translation options and increased flexibility in modes and times for attend-
ance.?!

C. Other Influences

It is important to acknowledge that influences that ultimately shape the out-
comes of rate cases and generic proceedings are not always visible in the standard
procedure discussed. Rate design reform often originates with consumer advo-
cates who successfully persuade the legislature to direct PUC action or less com-
monly, advocates who persuade PUCs to take action.?®> PUC commissioners are
appointed in 40 states while they are elected in the remaining ten,?? and the cor-
responding political dynamics may impact how willing PUCs are to stray from the
status quo.?* On paper, rulemaking proceedings present an opportunity to focus
solely on specific issues of equity and affordability, making them a better forum
for these considerations than rate cases. But the political will of PUCs and the
executive branch can impact the efficacy of advocacy in proceedings. Some of
the experts consulted for this article cited experiences of being told questions of
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equitable rate design are outside the scope of both rate cases and generic proceed-
ings, thus being left with no forum to discuss the issue.> Additionally, as generic
proceedings lack the concrete deadlines and self-executing binding impact of rate
cases, absent legislative direction, the success of generic proceedings is largely
dependent on the political will of the PUC. Although some utilities have shown
genuine interest in aiding in addressing energy insecurity, ultimately, the best in-
terest of the shareholders will be prioritized, and utilities push these interests with
a large lobbying presence.?*® Many states have passed legislation to preclude treat-
ment of lobbying costs as operating expenses to be paid for by ratepayers,’ but
the disparity between utility and customer advocate lobbying resources remains.

VII. NEW YORK AND CALIFORNIA

What follows is a snapshot of California and New York, two states that are
largely considered to be at the forefront of integrating equity considerations into
the work of PUCs but nonetheless boast high energy insecurity statistics. Operat-
ing based on the definition of energy insecurity as the inability to meet household
energy needs, nearly 30% of New York City residents were found to be energy
insecure in 2022,%%8 and approximately 25% of Californians were found to be im-
pacted by energy insecurity before COVID-19 exacerbated affordability issues.?*®
Moreover, a 2023 CSR report shows that the median low-income energy burden
in the Mid Atlantic is 9.4%, and on the west coast, is 6.8%,2* both above 6%,
which is defined as a “high” energy burden.?*

A. Governing Laws

The enabling statutes of the New York PSC (NY PSC) and California PUC
(CPUC) both generally provide for the standard PUC legal duties: ensuring safe
and adequate service, just and reasonable charges, and prohibiting unjust discrim-
ination, and unreasonable preference.?*? The California Public Utilities Code, en-
acted by the state legislature, includes explicit equity language in a number of
provisions. In section 382, “Funding programs provided to low-income electricity
customers; assessment of needs of low-income ratepayers,” subsection B includes
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the phrases “recognizing that electricity is a basic necessity, and that all residents
of the state should be able to afford essential electricity and gas supplies” before
requiring that the commission “shall ensure that low-income ratepayers are not
jeopardized or overburdened by monthly energy expenditures” and explicitly au-
thorizing the CPUC to reduce energy expenditures “through the establishment of
different rates for low-income ratepayers, different levels of rate assistance, and
energy efficiency programs.”?*® Subsection F later specifies that “the commission
shall allocate funds necessary to meet the low-income objectives in this sec-
tion.”?** Section 739(d)(2) states that the CPUC shall observe “the principle that
electricity and gas services are necessities, for which a low affordable rate is de-
sirable” while ensuring that rates recover a just and reasonable amount of reve-
nue.2* In section 739.9, which governs adoption of fixed charges, the CPUC is
required to “ensure that any approved charges ... Are set at levels that do not
overburden low-income customers.”®¢ In 2022, the California legislature
amended this section to introduce the income-graduated fixed charge, which will
be discussed in further detail below. The CPUC is also required to “[e]nsure that
the energy burden of low-income electricity and gas customers is reduced” in con-
junction with the LIOB.?*" In enacting California’s low-income assistance pro-
gram, CARE, the intent of the Legislature explicitly included “that the commis-
sion ensure CARE program participants receive affordable electrical and gas
service that does not impose an unfair economic burden on those participants.”?%

The New York Public Service Law does not include similar equity-based lan-
guage, but on July 18, 2019, New York passed the Climate Leadership and Com-
munity Protection Act (CLCPA). The CLCPA requires that disadvantaged com-
munities receive no less than 35% of the overall benefits of spending on clean
energy and energy efficiency programs, that agency decisions not disproportion-
ately burden disadvantaged communities, and that reductions of greenhouse gas
emissions and co-pollutants be prioritized in disadvantaged communities, and
these requirements apply to all state agencies, including the PSC.?*°® Specific to
the PSC, the CLCPA requires the PSC to “design [renewable energy] programs in
a manner to provide substantial benefits for disadvantaged communities . . . in-
cluding low to moderate income consumers, at a reasonable cost while ensuring
safe and reliable electric service.”?® Additionally, the PSC is assigned specific
duties related to energy storage, solar deployment, and most relevant to this report,
the allocation of ratepayer funds for clean energy; the provision provides that the
PSC must direct NYSERDA and utilities “to develop and report metrics for energy
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savings and clean energy market penetration in the low and moderate income mar-
ket and in disadvantaged communities.”?! To fulfill these duties, the PSC initi-
ated a proceeding entitled In the Matter of Assessing Implementation of and Com-
pliance with the Requirements and Targets of the Climate Leadership and
Community Protection Act that is ongoing at the time of writing this article.??
Even more explicit about equity in the utility context than the CLCPA, the pro-
posed New York Home Energy Affordable Transition (HEAT) Act would give
explicit statutory authority to the PSC to pursue climate justice and would require
the initiation of a proceeding on climate justice, including a specific inquiry into
ratemaking strategies.?

B. Notable Approaches to Rate Design and Affordability Programs

In 2022, California became the first state to establish an income-based fixed
charge by state statute. With AB 205, the California legislature amended the fixed
charges section of the Public Utility Code to require that the CPUC authorize a
fixed charge, which “shall be established on an income-graduated basis with no
fewer than three income thresholds so that a low-income ratepayer in each baseline
territory would realize a lower average monthly bill without making any changes
in usage,” by July 1, 2024.%* Income-graduated was defined as “low-income cus-
tomers pay a smaller fixed charge than high-income customers.”?%® The bill also
removed the cap on the amount of chargeable fixed charges by utilities.?®® On
January 30, 2024, the California Assembly introduced AB 1999 to cap the poten-
tial fixed charge at $10 a month.2” As of the writing of this article, AB 1999
remains in committees, but its introduction highlights the polarizing nature of an
income-based fixed charge. The CPUC approved a plan on May 9, 2024,2%8 under
which high-income households will pay a fixed charge of $24.15 while households
enrolled in CARE will pay $6 a month, and those enrolled in FERA or who live
in affordable housing restricted to residents with incomes at or below 80 percent
of Area Median Income will pay $12 a month.?*® This plan will reduce volumetric
prices by 5 to 7 cents per kilowatt-hour.?®® Before approving this plan, the CPUC
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rejected a utility-proposed plan that would have had the highest-income customers
paying a fixed charge of $128 and five income-based tiers.?%

California’s low-income discount program, the California Alternate Rates for
Energy (CARE) was established in section 739.1 of the Public Utilities Code. This
section requires the PUC to “ensure that low-income ratepayers are not jeopard-
ized or overburdened by monthly energy expenditures” and “that the level of the
discount for low-income electricity and gas ratepayers correctly reflects the level
of need” as determined by a low-income needs assessment outlined in section
382(d).?®2 The CARE discount must be between 30 and 35% of the revenues that
would have been produced for the same billed usage by non-CARE customers for
utilities with 100,000+ customers and 20% with those with fewer than 100,000
customers.? The CPUC is required to examine methods to improve enrollment
and participation in CARE and to ensure that customers who are eligible for public
assistance programs in California are enrolled in the CARE program.?®* To aid in
accessibility, the regulation requires utilities to use a single application form for
CARE and other commission-approved programs.?® CARE is funded by a rate-
payer surcharge.?® In addition to CARE, families whose household income ex-
ceeds that of the CARE allowances (250% of Federal Poverty Guidelines rather
than the 200% required by CARE) can receive an 18% electric bill discount
through the Family Electric Rate Assistance Program (FERA).%” FERA is limited
to California’s three largest electric utilities, Pacific Gas and Electric Company,
San Diego Gas and Electric Company, and Southern California Edison.?®® To aid
in accessibility, the CPUC is required to ensure that utilities use a single applica-
tion form for all commission-approved assistance programs.®

Independent from CARE and FERA, the CPUC initiated a more comprehen-
sive affordability rulemaking on July 12, 2018.27° Phase 1 established an afforda-
bility framework by establishing a definition of affordability, identifying the resi-
dential essential service level for electric, natural gas, water, and communications
services, and in turn, adopting metrics to assess the services’ affordability: the Af-
fordability Ratio, Hours-at-Minimum-Wage, and SocioEconomic Vulnerability
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Index.?* The concluding order of this phase also directed the CPUC staff to pub-
lish an Annual Affordability Report.2’? Phase 2 determined how the affordability
metrics will be implemented into CPUC efforts.?”® Adopted recommendations in
the Implementation Staff Proposal of particular relevance include that the respon-
sibility to scope and request accompanying affordability analysis be clarified as
being within the purview of individual proceedings, that the affordability metrics
be introduced in the first large electric IOU GRC Phase 2 proceeding, that afford-
ability metrics be included by utilities in all applications that seek to increase rev-
enues by at least one percent, and that for proceedings that do not trigger the one
percent threshold, the implementation of the affordability metrics in rate design
and revenue allocation be tested in the first Phase 2 proceeding.?* Phase 3 is
scheduled to conclude on December 31, 2024,” and aims to consider strategies
to mitigate future energy rate increases.?’® As part of this phase, the CPUC held
public town hall-style listening sessions and asked for feedback regarding how to
best vet affordability issues to be considered in a future workshop.?’” The CPUC
also has an ongoing disconnections proceeding that began in 2018 with the goal
of reducing electric and gas utility disconnections and improving reconnection
processes.?’®

In 2015, the New York PSC initiated a proceeding to examine the low-in-
come programs offered by the major electric and gas utilities in New York with
the cited primary purposes of standardizing utility low-income programs to reflect
best practices, streamlining the regulatory process, and ensuring consistency with
the PSC’s statutory and policy objectives.?”® In 2016, the PSC adopted a statewide
Energy Affordability Program (EAP) pursuant to an examination and resulting re-
port by the PSC’s staff.?° The EAP sets a target energy burden of 6% of house-
hold income.?®* Through this proceeding, the PSC required New York utilities to
implement a default tiered discount presented by the PSC or an equally protective
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rate discount in their rate cases.?®? Utilities have since done s0.8* The PSC also
established identification and enrollment requirements and mandated automatic
enrollment in budget billing by utilities through this proceeding.?®* Households
that receive assistance from a number of public assistance programs are eligible,
including but not limited to the Home Energy Assistance Program (HEAP), the
Supplemental Nutrition Assistance Program (SNAP), Medicaid, and Supple-
mental Security Income (SSI).28% Some utilities provide for automatic enrollment
in the EAP if a consumer receives benefits from a government assistance pro-
gram.?® EAP’s mode of cost recovery is determined in rate cases on a case-by-
case basis, but according to the PSC, the costs must be borne by all classes of
customers.?®” Most recently, the PSC approved a one-time credit for eight million
customers in February 2024.28% In contrast to California’s codification of CARE
in the Public Utilities Code, EAP exists only as a function of NY PSC orders. The
proposed NY HEAT Act would change that by codifying the goal of 6% in state
law. 2

C. Procedural Justice

Both New York and California have state agency and nonprofit consumer
advocates as well as bodies that are specifically dedicated to low-income issues.
The California Low-Income Oversight Board (LIOB) advises the commission on
low-income customer issues and serves as a liaison for the commission to low-
income ratepayers and representatives. The provided duties of the board are to
monitor and evaluate implementation of programs provided to low-income cus-
tomers, to aid in the development and analysis low-income customer need assess-
ments, to encourage collaboration between state and utility programs “to maxim-
ize the leverage of state and federal energy efficiency funds” for low-income
customers, to provide reports to the Legislature as requested, to assist in stream-
lining the application and enrollment process of low-income programs, and to “en-
courage the usage of the network of community service providers” for low-income
energy efficiency programs.?®® As mentioned prior, the CPUC is required to work
in conjunction with the LIOB to increase participation in low-income programs
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with interested parties and community-based organizations, to provide technical
support to the LIOB, critically, to “[e]nsure that the energy burden of low-income
customers is reduced,” and to provide formal notice of LIOB meetings.?®* Pursu-
ant to Assembly Bill 205, the LIOB must periodically aid the CPUC in conducting
an assessment of the needs of low-income ratepayers as well as an evaluation of
low-income, weatherization, and energy efficiency program implementation
measured by energy expenditures, hardship, language needs, and economic bur-
dens.?? California also has a group designed to ensure that CPUC and California
Energy Commission (CEC) clean energy programs and policies benefit disadvan-
taged communities: the Disadvantaged Communities Advisory Group
(DACAG).? DACAG was created by the Clean Energy and Pollution Reduction
Act of 2015, SB 350.%*

In New York, the Energy Affordability Policy Working Group was estab-
lished by order in 2021 as part of the low income proceeding with the cited purpose
of cooperation and coordination among the utilities, the Office of Temporary and
Disability Assistance, Department of Public Service Staff (Staff), and other stake-
holders.2®® The working group consists of state agencies, utilities, nonprofits,
community groups, and municipal governments and has been convened to discuss
improvement of the EAP and produce recommendations for the PSC.2%

California and New York differ when it comes to intervenor compensation.
According to a 2021 study by NARUC, California’s intervenor compensation pro-
gram is the most comprehensive in the country, paying the most in awards and
issuing the most decisions.?” The compensation program covers three categories
of customers: category one customers are utility customers, category two are au-
thorized representatives of utility customers, and category three are organization
representatives who have received authorization to represent the interests of resi-
dential customers or small commercial customers via organization by-laws or ar-
ticles of incorporation.?® Compensation occurs after the completion of the pro-
ceeding upon the filing of a NOI and claim by the intervenor; categories one and
two must prove undue hardship without compensation, and category three custom-
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ers must prove that the costs of effective participation outweigh the economic in-
terests of their members.?*® Despite the overall success of this program, the ad-
ministering CPUC ALJ Division has a backlog of claims.>® In contrast to Cali-
fornia, New York does not offer intervenor compensation, but a proposed New
York law would have “permit[ted] groups of individuals or not-for-profit organi-
zations that represent residential or small business customers to apply for reim-
bursement of its costs for reasonable advocate’s fees, reasonable expert witness
fees, and other reasonable costs in a proceeding before the Public Service Com-
mission (PSC).”*%t The bill passed both the Assembly and Senate but was vetoed
by Governor Hochul in November 2023.3%

D. Other Interventions

Two remaining miscellaneous actions that impact rate equity are implemen-
tation of equity-based PIMs and prevention of recovery of utility political costs
from ratepayers. New York’s Reforming Energy Vision (REV) Proceeding®® is
exploring comprehensive implementation of PBR, including PIMs, decoupling,
multiyear rate plans, and shared savings mechanisms.** According to RMI’s new
Emergent PIMs Database, New York electric utilities and Orange & Rockland and
National Grid have implemented PIMs designed to incentivize use of energy effi-
ciency measures to assist low-income customer savings and Central Hudson Gas
& Electric has implemented a PIM designed to incentivize low-income customer
savings more broadly.®® In a separate article, RMI highlighted that New York
utilities have also utilized PIMs to reduce residential service disconnections, un-
collectible expenses, and customer arrears.®® The RMI database does not report
any PIMs in California that can be categorized under the emergent topics of “af-
fordability” or “equity.”®’ California does utilize PIMs based on energy effi-
ciency®® and self-generation using distributed energy resources®® but does not
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currently have an equivalent to New York’s REV proceeding. Both New York3!°
and California®! introduced bills to preclude recovery of utility lobbying costs
through rates; New York’s remains in Senate committees at the time of writing
while California’s failed a Senate committee vote in April 2024.

VIIl.  CONCLUSION

Energy insecurity in the United States is a formidable problem. Solving it
will require the collaborative efforts of legislators, regulators, and advocates. A
number of state PUCs have made progress in addressing energy insecurity by in-
corporating equity considerations into their regulatory schemes. Some have relied
on new statutory authority, but others have relied on broadly worded enabling stat-
utes under which they operate.

California and New York PUCs have in particular made commendable moves
towards increasing equity. Both legislatures have taken action to provide PUC
authority on equity; California with language in the Public Utilities Code and New
York with the CLCPA. Both have initiated affordability proceedings and have
robust state bill assistance programs. Both have shown a willingness to push the
boundaries when it comes to traditional cost-of-service ratemaking, with Califor-
nia’s Income-Graduated Fixed Charge and New York’s Reforming Energy Vision
(REV) Proceeding.®'? Both have taken measures to improve procedural justice
that set them apart from many states. Other states should look to and try to repli-
cate their success.

State legislatures should consider enacting legislation that (1) expands PUC
authority to endorse explicit consideration of equity in ratemaking and in the rate
case forum, (2) requires PUCs to implement specific equitable rate designs, (3)
forms specific bodies and proceedings to establish a dedicated forum for consid-
eration of equity in the ratemaking context, (4) makes structural changes by using
performance-based regulation to alter utility incentives or by determining which
costs may be excluded from the rate formula, (5) funds intervenor programs and
Consumer Advocate Offices, and (6) requires public access to utility modeling
assumptions, data, and methodologies. Even absent new state legislation, PUCs
should interpret existing authority broadly considering the historical deference
provided to PUC actions and pursue many of these same actions independently.3t
PUCs should also pursue measures outside of the formal regulatory context, in-
cluding, but not limited to, instituting auto-enrollment, improving educational out-
reach, implementing more user-friendly PUC websites and dockets, providing
translation options, and increasing flexibility in modes and times of PUC proceed-
ings.

When it comes to rate design, there is no objectively most equitable model.
While inclining block rates generally benefit low-income customers as they use
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less electricity, affordability of the lowest tier is critical to avoid undesirable en-
ergy saving measures by customers. Additionally, more granular use-based rates
based on appliance or building type may present an opportunity for innovative rate
design to benefit low-income customers. While time-of-use rates can be inequita-
ble due to information asymmetry, outreach and education efforts can allow for
low-income customers to take advantage of these rates as a cost-saving measure.
Historically advocates have understood fixed charges to disproportionately harm
low-income customers, but novel approaches like the income-graduated fixed
charge can make increasing fixed charges a more equitable measure. Finally, the
equitability of renewable energy rates often turns on consumer access to distrib-
uted energy resources like rooftop solar. The potential for either equitable or in-
equitable outcomes depending on technical implementation of each mainstream
rate design underlines the importance of explicit consideration of equity in, and
improved accessibility to, the ratemaking process.

Even with the improvements documented in this article, energy insecurity
persists. An estimated 25% of California families are impacted by energy insecu-
rity,34 and approximately 1 million New Yorkers faced energy poverty between
2015 and 2019 according to the most recent U.S. census data.’!® State efforts must
continue with the ultimate goal of a more transformational paradigm-shift within
the ratemaking process: equity should be an explicit consideration in all rate cases
and effective participation in the ratemaking process should be made feasible for
all. The equity measures considered in this article depend in part on state-specific
political amenability. Less common interventions may face significant political
opposition from utilities and regulators, but identification of these opportunities is
an essential first step. Advocates and regulators should prioritize equity in rate-
making just as economic efficiency and energy efficiency have been in the past.
This article provides a number of possible avenues to get started.
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